IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA
- Alexandria Division -

Case No. 1:09-cv-615
IN RE: XE ALIEN TORT CLAIMS Case No. 1:09-cv-616
ACT LITIGATION
Case No. 1:09-cv-617
Case No. 1:09-cv-618
Case No. 1:09-cv-645

(consolidated for pretrial purposes) (TSE/IDD)

MOTION FOR LEAVE TO FILE OPPOSITIONAL BRIEFING

On August 12, 2009, Defendants, after having filed a motion to dismiss arguing that it
was crystal clear they were immune from the application of Iragi law, now file a ten-page brief
and a supplemental declaration asserting that this Court should refrain from exercising
jurisdiction until the Iragi courts rule on whether Defendants can be sued in Iragi courts.
Notably, Defendants do not consent to jurisdiction in Iraqi courts, which reveals the futility of
their proposed exhaustion remedy. See Consolidated Post-Hearing Brief in Response to Court’s
Order at 3, n. 2. If the Court is open to considering Defendants’ after-the-fact arguments that
directly contradict the binding judicial admissions they made in the first round of briefing,
Plaintiffs respectfully seek leave to submit opposition briefing no later than Monday, September
14, 2009. Plaintiffs need a few days to obtain translations of certain Iragi governmental

documents that establish the lack of merit in Defendants’ arguments. In addition, Plaintiffs seek



an opportunity to identify and discuss the decisional authorities relevant to the Defendants’ new
exhaustion argument. A proposed Order is attached.

Respectfully submitted,

/s/ Susan L. Burke

Susan L. Burke (Virginia Bar No. 27769)
William T. O’Neil

William F. Gould (Virginia Bar No. 428468)
BURKE O’NEIL LLC

1000 Potomac Street

Washington, DC 20007

Telephone: (202) 445-1409

Facsimile: (202) 232-5514
sburke@burkeoneil.com

Counsel for Plaintiffs



CERTIFICATE OF SERVICE

| hereby certify that on the 9™ day of September, 2009, | caused a copy of the parties’
Motion for Leave To File Oppositional Briefing to be emailed to the following:

R. JOSEPH SHER

Assistant U.S. Attorney
2100 Jamieson Avenue
Alexandria, Virginia 22314
Telephone: (703) 299-3747
Facsimile: (703) 299-3983
joe.sher@usdoj.gov

Counsel for the United States

Peter H. White (Va. Bar. No. 32310)
pwhite@mayerbrown.com

Mayer Brown LLP

1909 K Street, N.W.

Washington, DC 20006-1101
Telephone: (202) 263-3000
Facsimile: (202) 263-3300

Counsel for Defendants

/s/ Susan L. Burke
Susan L. Burke (VA Bar #27769)
Counsel for Plaintiffs
BURKE O’NEIL LLC
1000 Potomac Street, Suite 150
Washington, DC 20007
202.445.1409
Fax 202.232.5514
sburke@burkeoneil.com
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PROPOSED ORDER

The Court hereby ORDERS that Plaintiffs submit an opposition to Defendants’ Post-

Hearing Brief no later than 5pm on Monday, September 14, 2009.




